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INTRODUCTION

Subrogation is an area that has seen a lot of
activity in the Texas courts over the last several
years including three major decisions from the
Texas Supreme Court.
One of those decisions,
Mid-Continent v. Liberty
Mutual, is an important
decision because it
affects all cases where
multiple primary insurers
have co-existing defense
or indemnity obligations
to a single insured. All
adjusters who handle
such cases in Texas,
especially those in the
areas of mass and toxic torts, and environmental
and construction claims, need to be aware of this
decision. This article explores recent
developments in the area of insurance
subrogation in Texas.

SUBROGATION BASICS

Subrogation refers to the right of one who
has paid an obligation which another should
have paid to be indemnified by the other.' There
are three recognized types of subrogation in
Texas: 1) equitable or legal subrogation; 2)
contractual subrogation; and 3) statutory
subrogation.” Although most often used in the

insurance context, equitable subrogation applies
to all situations where a party shows that it
involuntarily paid a debt primarily owed by
another which in equity should have been paid
by the other party.” Contractual subrogation is
created by a written
agreement that grants a
right to pursue
reimbursement from a
third party in exchange for
payment of aloss.” Under
both equitable or
contractual subrogation,
the insurer stands in the
shoes of the insured, and
may assert only those
rights held by the insured
subject to any defenses of
the third party against the insured.” While
equitable and contractual subrogation rest on
common principles, they are not coequal in that
express contractual subrogation terms trump
equitable principles.” For example, in a recently
decided Texas Supreme Court case, the Court
held that the equitable “made whole” doctrine, a
common defense raised against health insurers
trying to recover medical expenses paid on
behalf of an injured plaintiff, does not prohibit
those health insurers from enforcing clear and
specific contractual subrogation rights which
entitle them to recover the amount of health care
benefits paid on behalf of the plaintiff.’
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SUBROGATION AGAINST
YOUR OWN INSURED?

The general rule is that absent a contractual
right or statutory authority, an insurer cannot
subrogate against its own insured for sums paid
out under an insurance policy.’ This rule, known
as the antisubrogation rule, provides that an
insurer has no right of subrogation against its
own insured for a claim arising from the very
same risk for which the insured was covered.”
The prohibition against an insurer subrogating
itself against its insured is based on, among
other things, the public policy considerations
which are raised due to the fiduciary type
relationship between the insurer and its
insured." One court indicated that "the situation
where an insurer attempts to subrogate and sue
its own insured, whom it is obligated to defend,
gives rise to so many opportunities for conflict
of interests or misrepresentation of the insured
that public policy dictates that the insurer be
denied the right to do so."" Moreover, Texas
courts have recognized a "special relationship"
between an insurance company and its insured,
giving rise to duties of good faith and fair
dealing.” Allowing an insurer to unilaterally
settle uncovered claims and then step into the
shoes of the claimant and sue its own insured
runs counter to this relationship and to public
policy interests which promote trust and
eliminate conflicts of interests between insurer
and insured.” This issue was most recently
considered in the 2008 Texas Supreme Court
case of Excess Underwriters at Lloyd’s London
v. Frank’s Casing Crew & Rental Tools, Inc."
That case, discussed extensively in the 2008
summer edition of the TEXAS LEGAL LIABILITY
ADVISOR, reaffirms Texas law that without a
specific contract provision providing a right of
reimbursement, an insurer which settles a claim
against its insured when coverage is disputed
and is later determined not to exist, may only
seek reimbursement from the insured if the
insurer obtains the insured’s clear and
unequivocal consent to the settlement and the

insurer’s right to reimbursement.” The Court
reasoned that an insurer, rather than the insured,
is best positioned to assess the viability of its
coverage defense and determine what course of
action is appropriate on the
coverage issue because the
insurer is in the business of
analyzing and allocating
risk.”” Accordingly, insurers
are encouraged to do
everything they can to
promptly resolve coverage
issues before they are put in
the situation of having to
decide whether they should
fund the settlement of a claim
that may not be covered.

EXCEPTIONS TO THE
ANTISUBROGATION RULE

Contractual and statutory subrogation are
the main exceptions to the antisubrogation rule.
However, there are other narrow exceptions to
the general rule as well, including: 1) equitable
subrogation claims of an excess insurer for legal
malpractice against an insured’s defense
attorneys or negligence against the primary
insurer when the excess insurer has to pay more
than it should have due to the attorney’s or
primary insurer’s negligence;’ 2) an insurer
subrogation claim against the insured under a
separate insurance policy;" and 3) insurer
subrogation against a third-party tortfeasor.

SUBROGATION AGAINST A
THIRD-PARTY TORTFEASOR

In the Frymire Engineering case, the Texas
Supreme Court looked at whether an insurer
which paid to settle a contractual liability claim
against the insured could subrogate against a
third-party tortfeasor responsible for causing
the damages that required the payment.” The
tortfeasor argued that because the payment was
required by contract, the insurer’s settlement
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payment was not voluntary, and therefore,
equitable subrogation was not applicable.” The
Court confirmed the general rule that equitable
subrogation applies in every instance in which
one person, not acting voluntarily, has paid a
debt for which another is primarily liable and
which in equity should be paid by the latter.”
The Court held that the insurer, in the name of'its
insured, could pursue claims against the alleged
third-party tortfeasor under the doctrine of
equitable subrogation because it had shown: 1)
that it paid a debt primarily owed by the
tortfeasor; 2) that it made the payment
involuntarily; and 3) that it sought subrogation
in a situation where the tortfeasor would be
unjustly enriched if the insured was not allowed
to pursue the claims.

MULTIPLE INSURERS OWING
DUTIES TO THE SAME INSURED

Perhaps the most surprising development in
the last few years in the subrogation context is
the rule established in Mid-Continent v. Liberty
Mutual. In this 2007 case, the Texas Supreme
Court considered whether one co-primary
insurer had a reimbursement claim against
another co-primary insurer covering the same
loss for the same insured when there was a
disproportionate amount paid by the first insurer
to the settle the claim.” The case arose out of a
serious highway motor vehicle accident in a
construction zone. The injured plaintiffs sued
the project’s general contractor, Kinsel
Industries, and the subcontractor
responsible for signs and barricades,
Crabtree Barricades.” Kinsel was
insured by its own carrier, Liberty
Mutual, with a $1 million primary
CGL and $10 million excess policy.™
Kinsel was also an additional insured
under Crabtree’s $1 million CGL
policy with Mid-Continent.”
Importantly both CGL polices
contained identical “other insurance”
clauses that provided for equal or pro

rata sharing up to the co-insurers respective
policy limits if the loss is covered by other
primary insurance.” While both carriers did not
dispute that they each owed a portion of Kinsel’s
defense and indemnification, the carriers
disagreed over the settlement value of the case.”
Mid-Continent evaluated the case value against
Kinsel at $300,000 and refused to pay anything
more than 50% of this value.” Liberty Mutual
believed the risk was closer to $2-3 million.”
Ultimately, Liberty Mutual agreed to settle the
case for $1.5 million, using Mid-Continent’s
$150,000 and itself funding the difference.”
Liberty Mutual later sued Mid-Continent for
failing to act reasonably in evaluating the risk
against the insured and in failing to reasonably
exercise its rights under the CGL policy. The
trial court found for Liberty Mutual, finding a
right of subrogation against the other co-insurer
and awarding it its proportionate share.” On
appeal, the Fifth Circuit Court of Appeals
certified the question to the Texas Supreme
Court.”

Contrary to the then developing law among
some lower Texas courts, the Texas Supreme
Court found in favor of Mid-Continent and held
that there is no direct duty of reimbursement
between co-primary insurers with identical
“other insurance” clauses, and that there are no
contribution or subrogation rights available to
Liberty Mutual.” The Court based its holding
on a case it decided back in 1943, Hicks
Rubber.” While both this Court and the Courtin
Hicks Rubber recognized the general
rule that, if two or more insurers bind
themselves to pay the entire loss
insured against, and one insurer pays
the whole loss, the one so paying has a
right of contribution against the co-
insurer for the disproportionate
amount paid, they also found that such
right is extinguished when the policies
contain “other insurance” or “pro rata”
clauses.” The Court opined that the
pro rata clause operates to ensure that
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each insurer is not liable for any greater
proportion of the loss than the proportion of its
coverage to the total coverage available for the
loss.” The effect of the pro rata clause, the Court
held, precludes a direct claim for contribution
among insurers because the clause makes the
insurance contracts several and independent of
each other.”” The co-insurer that pays
more than its contractually agreed
proportionate share does so voluntarily,
that is, without a legal obligation to do
so and without a remedy for
reimbursement.” The Court also
determined that since in subrogation the
insurer takes only those rights the
insured had, and because the insured
had already been fully indemnified by
the settlement, it had no right to give to
the subrogating insurer.” Accordingly,
Liberty Mutual did not have a claim for
subrogation against Mid-Continent.

The Mid-Continent case involved a claim for
reimbursement of funds spent to indemnify the
insured, but the same outcome results when the
case principles are applied to the duty to
defend.” For example, in a recent case decided
by a Federal District Court in Houston, a co-
primary insurer brought a claim against another
co-primary insurer for reimbursement of
defense costs incurred on behalf of the shared
insured.” Based on the holding in Mid-
Continent, the claim was denied. The Court
held that because the paying co-primary insurer
stood in the place of the insured it had no
damages and no right to subrogation since the
insured’s defense costs had already been paid by
that same paying co-primary insurer. While the
paying co-insurer could not get reimbursed for
previously paid defense costs, the Court did
determine that the non-paying co-primary
insurer had coverage, a duty to defend and from
that time forward had to participate in the
defense.”

EFFECT OF MID-CONTINENT DECISION

The Mid-Continent case could easily have
been decided differently, and is an unfortunate
decision for Texas insurance law. The Court’s
rationale that an insurer has no subrogation
claim because it stands in the shoes of its insured
who has been fully paid by that
insurer makes little common sense
in the subrogation context. Indeed,
that 1s the whole point of
subrogation in the first place.
Moreover, there is no public policy
served by this decision and it does
nothing to promote the prompt
resolution of liability cases against
insureds. It certainly does not
encourage or reward proactive
insurers wanting to resolve cases
on behalf of their insureds. Rather,
the decision discourages a co-
primary insurer from settling any
claim where there is a dispute over the value of
the claim between the multiple primary insurers.
The practical effect is that co-primary insurers
will be limited to the pro-rata share of the lowest
settlement value determined by any one of them.
That is not a recipe for resolving cases promptly.
It will be interesting to see how this concept
plays out when a policy limits demand is made
on an insured and one insurer refuses to pay its
share. Does that mean the recalcitrant co-
primary insurer will again get the benefit of
doing nothing? The other unfortunate effect of
this decision is that it discourages co-primary
insurers from participating in the insured’s
defense when at least one other primary carrier
has already stepped forward to defend. As long
as the defense is being provided by one carrier,
under these decisions, the other carrier can
simply wait until sued and a judgment is entered
requiring it to defend before it will have any
obligation to do anything. Under at least one
court decision, a carrier that delays like this is
not liable for past defense costs, and only has to
start paying its share of defense costs incurred
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thereafter. Given these cases, in situations
where a co-primary insurer refuses to defend,
the other primary insurer is well advised to
secure a declaratory judgment as soon as
possible so that the recalcitrant insurer will be
forced to participate. Insurers are also advised
not to pay more than any agreed pro rata share of
any settlement since anything paid in excess of
that amount may be a volunteer payment for
which there is no chance of reimbursement
absent a specific agreement providing for such
recovery from the other insurer.

RECOMMENDATIONS

\ &7 Subrogation is an

~al g . '__g_ indispensable part of
Solutions the insurance process
and is generally

> 4 permitted by Texas

~ courts. The most
significant recent
development for
insurers is the elimination of claims that were
available between co-primary insurers when
faced with co-existing defense and indemnity
obligations for a single insured. In any case
where there is more than one primary liability
carrier for a single insured, carriers must pay
special attention as to whether all primary
insurers are participating in the defense of the
insured. Ifone isnot, then serious consideration
should be given as to whether suit needs to be
filed immediately to compel participation by the
other insurer. As for indemnity payments, an
insurer needs to be aware that if it pays a
disproportionate share, it will not likely have
any recourse to sue any other primary insurer for
reimbursement.  Given the pressure that a
carrier may be put under to fulfill its duties to the
insured, having a conflict with another co-
primary insurer over the value of a claim
certainly makes this area of law more complex
than ever. Consultation with Texas coverage
counsel for guidance regarding the appropriate
action is certainly needed and recommended.
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